ESSAY 15 – NATURAL CONDITIONS AND RIGHTS
Overview

· Our political system of liberty is not based on a foundation of natural rights.
· Liberties that are not natural rights are entitlements provided by the State.

· Property, security and privacy are cultural entitlements.

· Natural rights are evolved adaptations in humans for survival and well-being.

· Our natural right to independent labors enables diversity.

· Our natural right to independent thoughts enables adaptability.

· Our natural right to independent belongings enables stability.

· The State can deprive us of natural rights.

· The State has a compelling interest in the diversity, adaptability and stability gained by protecting our natural rights.
· Self-defense should be the only compelling interest that constrains natural rights.

· State police powers can be prompted by retaliation or preemption.

· Preemptive jurisprudence reflects cowardice that has led to tragic consequences.

· Free speech jurisprudence uses State police powers to protect false speech.
· Property jurisprudence sacrifices natural rights for cultural entitlements.

· Sense of belonging jurisprudence has a limited track record that we should steer further in the direction of equal protection and nondiscrimination.

· The Constitution allows us to develop a political system based on natural rights.
Natural Rights


Up until now I attempted to “stand on the shoulders of giants” to link political liberty with wisdom.  However, in at least one particular aspect these giants, including Mill and other great thinkers of the Enlightenment, are found lacking.  They did not have much experience with Nature and, consequently, have invalid and unreliable views of natural rights or our natural condition.  This confuses their applications of what is “unalienable” or “fundamental” and, in turn, has misled our interpretations for which interests of the State are compelling.  An unambiguous political system of liberty, one not as prone to self-interested and corrupt political manipulation or interpretation, one not as prone to decry cultural entitlements to the poor while providing greater entitlements to the rich, needs to be grounded in regards to those rights that are truly natural.

In regards to wisdom derived from wilderness experience I have a leg up on the great thinkers of the Enlightenment, and even on most of our founding fathers.  For a crucial period during my young adult life I spent what amounted to three years in the wilderness, with my bed on the ground and belongings on my back.  These wilderness journeys were done with groups, providing a closer approximation to the social life of early foraging bands than even an American pioneer would experience.  I have extensive experience with distinguishing between what amounts to rights that evolved naturally for all humans and entitlements that only can be provided by culture.

Let us begin with counterexamples for natural rights.  In Essay 14 the “natural” right” to property was exposed as an entitlement that only the State is capable of providing and protecting.  We have not naturally evolved with a right to security.  During the times I found myself face-to-face with a bear, hanging off a cliff by my fingertips or succumbing to the first stages of hypothermia I knew that Nature had no intention of making my life secure.  I was blessed to make it through those natural mishaps, just as most of us are blessed by living in a culture that, for the most part, is dedicated to providing us security.  We may desperately want the security of our lives to be considered an “unalienable” right, but neither cultural nor natural evolution works to guarantee that we live forever.  In these essays you will note that I do not treat the “right to life” as Jefferson intended, simply because the literal interpretation of this being unalienable does not make sense.

We have not naturally evolved with a right to privacy among others.  To be left alone in the natural world you must be alone.  You can hike, backpack, fish, hunt or meditate by yourself in the wilderness, and in so doing have privacy.  However, you cannot live in the wilderness in close proximity with other human beings and be guaranteed the same privacy.  Quite the opposite tends to be true.  In the wilderness you know everyone’s business of the company you keep, and they know yours.  Secrets do not exist.  Only the State offers the potential for forming secrets, or to be left alone while amongst many, and even then there are no naturally evolved constraints that prevent the State from intruding.

Protecting rights to security and privacy, like the right to property, are cultural entitlements that the State attempts to provide.  The State seeks to attract and bind individuals through these cultural entitlements for which Nature provides no guarantees.  No absolute constraint evolved from Nature forces the State to provide these cultural entitlements, nor prevents the State from taking those cultural entitlements away.  As entitlements the State may deem to provide them selectively without merit, as inevitably occurs with property.

A meaningful basis for “unalienable” or “fundamental” rights would depend on what is naturally provided, rather than what must be entitled by the State.  Being deprived of a cultural entitlement makes an individual no worse off than if the State did not exist to provide the entitlement in the first place.  However, depriving humans of a natural right interferes with how we naturally evolved.  While there has been plenty of evidence that great scholars think that cultural evolutions improves on natural evolution, there is also plenty of evidence that these great scholars delude themselves.  Some of the cultural essays in this collection provide greater details for this assertion.

A right naturally provided amounts to our universal adaptations for survival and well-being.  They are “fundamental” to who we are as individuals, apart from any action of the State.  They are “unalienable” in the sense that, if State action does take them away, we sacrifice our natural tools for individual survival and well-being.

Individuals may willingly relinquish cultural entitlements provided by the State.  Relinquishing cultural entitlements may be done with noble intent and noble effect, such as soldiers who forsake security.  In contrast, relinquishing or being deprived of those rights that are “fundamental” and “unalienable” due to natural evolution means a genuine deprivation has been caused by the State that could not have occurred otherwise.  This calls into question the validity of the corresponding State interest, no matter how noble the intent or effect.  We will explore three such natural rights that should provide the foundation for our political system of liberty.  These natural rights are:
· Independent labor;

· Independent thought; and

· Independent belonging.

Independent Labor


Fads come and go, even with long-distance backpacking.  When I first hiked the Appalachian Trail in 1975 heavy packs enhanced your status.  Now light packs are in and the dogmatists of the day declare that anyone wearing a heavy pack is a fool.  For my own part I loved my craft, so to speak, and experimented with all types of backpacks and all types of backpacking.  I spent eleven days traversing the Bitterroots with nothing but a daypack, relying in part on outdoor survival skills.  I tolerated a night spent at over 10,000 feet by stripping a fallen pine of branches for my bedding.  On the other hand, I spent eighteen days in the Sierra Nevada with a pack that started at 102 pounds, as weighed at an airport hangar.  The abundance of food I carried enabled me to refute the claim of other backpackers that I would not make it through a remote, high-altitude stretch without hiking out for more supplies.

In truth, there are advantages to both types of backpacking.  Carrying a light pack provides greater mobility, which helps in some types of survival situations.  Carrying a heavier pack allows for more gear and food, which helps in other types of survival situations.  Carrying a light pack means more energy conserved.  Carrying a heavy pack means more luxuries.  Carrying a light pack minimizes the negative impact of weight on aggravating injuries.  Carrying a heavy pack maximizes the positive impact of weight training that all serious athletes use to enhance performance and durability.  I owe my longevity and intensity in the “sport” to mainly carrying heavy packs when I started backpacking and lighter packs as I grew older.

We naturally evolved to have an independent choice in the costs and benefits our labors merit.  Those who choose to carry heavy packs incur one set of costs and benefits; those who choose to carry light packs incur a different set.  One can not expect increased mobility from carrying a heavier pack, increased strength is the laborer’s due instead.  People who are out of shape when they start backpacking experience both greater costs and benefits than those already in shape.  Our independent choices of labor are a natural right that determines how we survive.  By natural right we choose to catch a fish and we can eat a fish.  By natural right we choose to build shelter and we can stay warm.  By natural right we choose to migrate to environments where we think we will thrive better.  The independence of our labors enabled a species originating in Africa to adapt and survive all over the world, forming a wide variety of diverse cultures.

Not all organisms naturally evolved with independent choice for their labors.  Many organisms survive through a strict regiment of stimulus-response behaviors.  They are limited in the range of their responses and the environments in which they can thrive.  Sometimes they can be supremely good at their labors, such as the bacteria that can survive with hydrogen sulfide as an energy source, but they have no independent choice in the matter.  Humans evolved to survive and prosper by independently choosing different labors to survive in different environments.  Nature does not present us with uniform stimuli that encourage us to thrive with uniform responses, supremely fine-tuned.  Constraining our natural right to independent labors can be done only by the State.
Independent Thought


I embarked on my first thru-hike of the AT with the eager anticipation that everyone I met would share my views.  On the surface, there were some consistent similarities among us.  Very few thru-hikers were minorities (unfortunately), while the great majority of them were male (thirty plus years ago).  Yet behind these demographic similarities were a wide range of economic, political and cultural beliefs.  There were Democrats, Republicans, third party advocates and unaffiliates.  There were conservatives, liberals, moderates and radicals.  There were anarchists who thought people should overthrow government and anarcho-capitalists who thought corporations should.  There were members of every special interest group from the NRA to the NEA.


Most thru-hikers were likely to have the same opinion on some issues.  Only two out of the hundreds of thru-hikers I have met, to my knowledge, advocated privatization of the National Parks and Scenic Trails (those crazy anarcho-capitalists, invite one to your next party!).  The great majority of thru-hikers, with a few alarming exceptions, believe in low-impact camping.  Still, even those slight deviations from the norm reflect greater diversity than the proportion of NRA members who favor strict gun controls, or the proportion of NEA members who think teachers get paid too much.

Nature does not have the power to constrain our thoughts.  Nature cannot imprison, torture, or lobotomize us for thinking one way instead of another.  Months spent in the wilderness enable one to think about anything they please, unfettered by the herd mentality.  For most of the time we dwell on the mundane and the mainstream.  Heck, most of the time we only think about food.  Yet even while visions of pepperoni pizzas dance in our heads an independent thought or two creeps in, giving us our own unique perspectives for how life ought to be.

As with other thinking organisms, we naturally evolved to think empirically.  Our thoughts are a response to our experiences.  We could not have adapted to such diverse environments, even with our ability to labor independently, unless our minds could evaluate the changing conditions of real experience and respond appropriately.  Plato may have been a great scholar, but his purely scholastic approach to knowledge would have left him and his followers for dead in a prehistoric world driven by changing experiences.  Fixed dogma and dialectic reasoning have little adaptive value for much of what a migrating social band needs to survive.


Our independence of thought allows us to think both empirically and scholastically, but there are two caveats that apply to even the most dogmatic of scholars.
We cannot lie to ourselves.  We may fool ourselves into believing what we want but we cannot intentionally deceive our own thoughts.  In other words, we can not pretend to believe in something we don’t without being aware of the pretense.  Similarly, we can not hide our thoughts from ourselves.  An idea or information may be forgotten, but we can not consciously block what we consciously know.  Our independence of thought is an honest and open communiqué we have with ourselves to determine the meaning of experience, even for dogmatic scholars.
Independent Belonging


Our expedition of thirteen backpackers explored potential routes for the unfinished Continental Divide Trail by splitting up into as many as four smaller groups.  We often did not follow a trail at all, as none yet existed, but instead navigated cross-country routes with map and compass.  Through the Wind Rivers of Wyoming I separated from the others to hike cross-country along the crest of the mountains.  The rest of the expedition hiked the Highline Trail, but split up further into groups hiking the same route at alternative times.

Two cliques formed.  Going by the titles they bestowed on each other, the expedition divided into the “Three Hour Coffee Break” and the “Go, Go, Go” groups.  One group preferred their leisure at the beginning or middle of the day; and at the beginning of the section.  The other group preferred to have more leisure at the end of the day, and at the end of the section.  This pattern of forming smaller groups according to individual preferences reoccurred throughout the journey, with different sets of backpackers forming new cliques.  A few backpackers ended up together often, but no one felt compelled to stay with a certain group of people.

Four different methods of evaluation revealed that the Connecticut Continental Divide Expedition grew close to each other.  Even as backpackers independently rearranged themselves into smaller groups, there remained for individuals a powerful sense of belonging to both their group and for all expedition members.  On a survey evaluating physical, emotional, spiritual, social and family self-esteem, the two constructs for which expedition members recorded the most growth was social and family.  Yes, that’s right.  From an experience that gets people into the best shape of their lives and provides daily, awe-inspiring beauty, the most profound effect of traveling in small social bands appears to be on our belonging.

This sense of belonging transcends social bonds.  Through long periods of time spent in the wilderness people develop a sense of belonging to Nature herself.  If we may stretch the meaning a bit further, long-distance backpacking nurtures an independent belonging to yourself, enhancing feelings of “to thine own self be true.”

This independent belonging is another natural right that evolved for our survival and well-being.  We work and survive better in groups than in isolation.  Beauty and awe inspires belonging in us in ways that enhance order.  Whether we want one or not we have a conscious that helps us to function better in small social groups (if not in anonymous suburbs or large nation states).  When we deny these belongings we feel individual alienation and social groups suffer.  In a word, our belonging creates stability.
State Deprivation of Natural Rights

All of our natural rights, even our independent belonging, are vulnerable to the compelling interests of the State.  What Nature provides, the State can deprive.

The State can deprive us of independent labors, either by constraining the labor of which we are capable or by redistributing the costs and benefits.  Such deprivation is not necessarily diabolical and may, in fact, provide the arrangements necessary to bind people to the State.  Imprisonment for crimes provides an example of constraining labor that individuals consent to as they collect to form the State.  Fueling capital markets by redistributing earned income to unproductive shareholders is another example.  Redistributive taxation for the general good, in partial compensation for the costs of redistributive capitalism, is yet a third example.


Each of these examples, which we accept as legitimate, can be abused by the State.  The State sometimes imprisons individuals that have committed no crime.  The State can structure and protect an economic system that redistributes too much income away from compensating our independent labors to concentrate as capital gains for the wealthy.  The fiscal policies of the State can serve large corporations and special interests rather than the general good.  Thus empowered by the State, large corporations have the bargaining strength to coerce contracts in a way that constrains the independence of our labors.  When large corporations dominate an economic system, diversity suffers.

The State can deprive us the independence of our thoughts.  The State, or wards of the State such as licensed corporations and special interest groups, can bombard us with false ideas and misinformation.  The State also can hide or outlaw ideas and information deemed to be harmful.  In a word, the State can brainwash.  This may be harshly put, but no more accurate term describes the practice of changing what people might otherwise think by hiding or distorting information and ideas.  Unlike choosing our labors, for which we might have a just cause to forfeit, we never have a just cause for allowing ourselves to be brainwashed in a democracy.  To succeed at brainwashing the State needs to diminish our independence, centralize the information we receive and limit the diversity of our opinions.  When the State seeks to manipulate thoughts, no matter how just the cause or benign the intent, our collective wisdom and adaptability suffers.

The State can deprive us the independence of our belongings.  Jim Crow laws, besides depriving blacks the full merits of their labors, also served to constrain the sense of belonging to each other that might have developed between different races with similar class backgrounds.  The “separate but equal” doctrine imagined by the old boy network of the Supreme Court legitimized a prejudice that poor blacks should not expect to feel accepted by poor whites or vice-versa.  The State also can force a sense of belonging that otherwise might not be felt.  One would expect a certain amount of patriotism from the individuals of a State, but constraining the meaning of patriotism to performing certain rituals and sharing a narrow set of beliefs in a democracy inhibits individuals from becoming patriots based on the love of their land or their people.  The State can force us to abandon our independent conscious, using propaganda to justify abhorrent means to achieve the ends deemed necessary by authoritarians.  When belonging is forced in contradiction to our nature both the stability of the individual and the society is threatened.
State-Enhanced Natural Rights

Why would individuals want to be governed by the State, given the various State actions that can deprive us of our natural rights?  Part of the reason lies with those cultural entitlements protected by State laws or good will that have not naturally evolved.  Wilderness is portrayed often in literature as something to fear, where our life is at greater risk than in the comforting arms of civilization.  Laws protect us from each other while technological innovations in medicine and manufacturing protect us from ourselves.  Many also appreciate the anonymity that can be protected better by the State than by Nature.  And, if one wants property that they are not using, one must come to rely on some type of power structure.

These entitlements alone do not buy our allegiance to the State.  Property can be awarded to the few at the expense of the many without merit.  The State protects privacy in some ways, but invades privacy in others.  Sacrificing natural rights for greater security may seem like a bargain for some, but to others an atrocity.  Certainly, Patrick Henry falls into the latter category, having proclaimed:  “Give me liberty, or give me death!”  New Hampshire license plates echo these same sentiments.  State induced stress, crime, and/or pollution actually increase mortality rates.  Neither a law nor good will by the State amounts to guarantees for any cultural entitlement.

The major reason to be governed by the State is that, rather than sacrificing natural rights, individuals anticipate those rights being enhanced.  Both the individual and the State benefit from independent labor.  Individuals can focus on certain types of labor, and explore new types, with the assurance that they do not need to labor at everything they need in order to survive.  The State that features diverse opportunities for labor increases the willingness of individuals to be governed by that State.

Both the individual and the State benefit from independent thoughts.  The reasons for the majority in a democracy to tolerate independent thoughts resemble the reasons not to empower a benevolent dictator.  As with the benevolent dictator, a majority government may fail at times to serve the best interests of that same majority.  As with the benevolent dictator, the majority government may have insufficient wisdom to attain their ends.  As with new dictators, the future majority government may be serving the interests of a different majority.  Attracting and tolerating independent thoughts provides adaptable wisdom for the governance of the State to benefit the individual.

Both the individual and the State benefit from independent belongings.  Different belongings lead to different cultures with different perspectives.  These varying, decentralized perspectives contribute to the ingredients of collective wisdom.  They are also critical for our human identity.  If we all felt the same thing, developed the same attachments, acted on the same loves, we would become a special class of robots.  Finally, the ability to blend different cultural beliefs and behaviors stabilizes and advances civilizations, which will be explored in the cultural essays.
Compelling Interests of the State

The State is, essentially, a large collection of individuals.  Given the potential enhancement of natural rights provided by the State, a greater enigma is why a collection of individuals would do anything to constrain the diversity, adaptability and stability that ultimately attracts them.  Why would the State want to provide a disincentive for choosing diverse labors by allowing wealth to accumulate independently of merit?  Why would the State employ falsehood and secrecy as means to their ends when these circumvent the adaptable wisdom of a democracy?  Why would the State support media consolidation that homogenizes culture and discourages independent belongings, when this makes us no more advanced than an early social band of foragers, and less stable?

Unfortunately, out of a large collection of individuals there will be some obsessed with accumulating wealth, wielding power and/or promoting dogma.  Because of these very attributes, such individuals will seek to rise to the top of the State’s hierarchy.  These same individuals then find that allowing diversity, adaptability or stability through natural rights undermines their goals.  In States without the rule of law, or with laws arbitrarily designed to benefit the individual(s) at the top, natural rights can be abolished totally.  Our Constitution and laws serve as safeguards against the lust for wealth, power and dogma that degrade a democracy.

Natural rights translate roughly, but not perfectly, into liberties protected by Constitutional government.  Our mentor on liberty, John Stuart Mill, sums them up in this way, from On Liberty:
“This, then, is the appropriate region of human liberty.  It comprises, first, the inward domain of consciousness; demanding liberty of conscience, in the most comprehensive sense; liberty of thought and feeling; absolute freedom of opinion and sentiment on all subjects…

Secondly, the principle requires liberty of tastes and pursuits; of framing the plan of our life to suit our own character; of doing as we like, subject to such consequences as may follow:  without impediment from our fellow creatures, so long as what we do does not harm them, ….

Thirdly, from this liberty of each individual follows the liberty, within the same limits, of combination among individuals; freedom to unite, for any purpose not involving harm to others: …”


Mill’s liberty of conscious corresponds to independent thought.  His liberty of tastes and pursuits, subject to such consequences as may follow, corresponds to independent labor.  Mill’s freedom to unite corresponds to independent belonging.  But natural rights sometimes suffer in our interpretation of liberties, even when we use Mill for guidance.  For example, elevating the status of property obtained through the pursuit of investment welfare comes at the expense, not the reinforcement, of our natural right to productive independent labor.

As covered in Essay 14, the rule of law occasionally deprives us of our natural rights and/or liberties.  For example, the Supreme Court overturned the rational interest of the State for protecting fundamental rights of individual people in favor of a rational interest for protecting individual corporations, in Lochner v. New York (1905).  Yet the State should be viewed as having a compelling interest in protecting the natural rights of people, since protecting the diversity, adaptability and stability that springs from these rights enhances the survival and well-being of the State as well.  

Overturning the compelling interest of the State to protect independent labors, thoughts and belonging should go beyond merely a rational interest, though corporate lawyers such as Chief Justice John Roberts probably would object.  We should require an interest more compelling than preserving diversity, adaptability and stability through independence.  We can turn once more to Mill for further guidance.  Instead of his list of liberties, Mill regarded his most important principle to be the conditions under which these liberties may be restricted.
“That principle is, that the sole end for which mankind are warranted, individually or collectively, in interfering with the liberty or action of any of their number, is self-protection.  That the only purpose for which power can be rightfully exercised over any member of a civilized community, against his will, is to prevent harm to others.  His own good, either physical or moral, is not a sufficient warrant.  He cannot be rightfully compelled to do or forbear because it will be better for him to do so.”

If we use Mill for guidance, the most compelling interest of the State is essentially self-defense.  The diversity, adaptability and stability gained through independence may be thwarted when preventing harm to others.  This begs the question of how the State should prevent harm in self-defense.

State Police Powers

The Constitution provides for police powers to compel the State’s interests.  The term “police powers” is intended figuratively, as in the sum total of efforts by the State to protect compelling interests, including the laws that are passed.  The means of policing comes in two basic forms, preemption and retaliation.  These forms contrast greatly in how they constrain natural rights and protect the compelling interests of the State.


Preemption debilitates.  Consequently, we seldom pass laws to preemptively protect ourselves from harm.  Instead, the laws we make tend to be in retaliation to problems that have occurred.  We notice a pattern of car accidents from people using handheld devices and we “retaliate” with a law.  When current laws do not sufficiently curb drunk driving, we “retaliate” with tougher laws.  Even seat belt laws are, in a sense, “retaliation” to the existing problem of people having been hurtled through windshields.

If we took the preemptive approach to protecting ourselves from car accidents we would run into two problems.  First, we would need to flood our legal system with laws and regulations anticipating every probable cause of car accidents, including some that seldom happen.  Second, our limited foresight means that even after we take all these preemptive measures car accidents will still happen.  We might selectively preempt to be more efficient, but this makes preemption less effective and presents another set of problems, as our foreign policies help to illustrate.


The Bush II doctrine of permitting preemptive strikes must be selective by necessity.  In order to preempt every possible threat of foreign origin the United States would need to subjugate the entire world.  While this indeed may be what some neoconservatives have in mind, such a mission does not square with practical reality.  We would debilitate ourselves from too much activity, much like flooding our legal system with preemptive laws to prevent car accidents, stretching our military resources to the point of breaking.  Meanwhile, the act of world subjugation would motivate a whole lot of enemies.  Even if we regard preemption as desirable foreign policy, we nevertheless must preempt selectively by targeting what we perceive are our greatest threats.  We invaded Iraq preemptively as allegedly our greatest threat.

There are three different types of drawbacks to selective preemption, depending on the target.  Selecting a target that is bigger than what a nation can handle—such as if Iraq had targeted the United States to preempt our preemption—invites destruction.  Selecting a target that is a nation’s equal—such as when we propped up Iraq to take on Iran—invites escalation.  Selecting a target that a nation can overwhelm—such as our invasion of Iraq—invites global animosity that resembles the fear and disdain held for the neighborhood bully.

Because of the problems inherent in selective preemption, selecting targets need to be a sure thing.  You select to preempt the greater foe when your position already has been rendered next to hopeless.  In retrospect, preemptively attacking the United States would have been a rational strategy for Saddam Hussein.  Since Hussein was about to be destroyed anyways, his only hope for inflicting damage was through preemption.  This lesson no doubt has been internalized by Islamic fundamentalists and, ironically, our destruction of a toothless foe makes their fanatical acts appear more rational to the world.


You select to preempt the equal foe when there are some principles for which citizens as well as soldiers are willing to die, a likely consequence when the aggression is returned and the conflict escalates.  Our experiences with Iraq could prove to be ironic in this regards.  Though no foe exists that is our equal at the moment, authorities have orchestrated the war on terror on the hidden message that citizens should think differently than soldiers.  Soldiers should risk their lives for liberty, citizens should not.  Security trumps everything, if you believe chicken hawks such as Vice President Dick Cheney.  Though the attraction of the State includes the potential for greater security than Nature provides, we should be wary of any Faustian bargain by which we forfeit our natural rights for that security.  Also, as Mill suggests, only through liberty does real security prevail.  Thanks to the “leadership” of chicken hawks such as Cheney and other neoconservatives encouraging us to think cowardly about our security, citizens will have a harder time in the future finding the resolve to prevail against attacks from a truly formidable foe.

You select to preempt the lesser foe when you have concrete proof that the foe would have harmed you without the preemptive strike, and you willingly risk global animosity as a necessary consequence.  In the case of Iraq our authorities alleged that they had such concrete proof, a “slam dunk” in some respects.  When that “proof” turned out to be false we further induced hostility towards us reserved for the “neighborhood bully.”  This made the war in Iraq totally different from the war in Afghanistan in terms of world perception.

Our retaliatory strike of the Taliban in Afghanistan had near unanimous support of the global community, and we had the military resources to retaliate effectively.  When we preemptively invaded Iraq we lost the support of the global community, stretched our military forces thin and increased the numbers and intensity of those who hate the bullying acts of the United States.  Admittedly, the costs of waiting for retaliation can be severe, such as the people we lost in the 9/11 attacks.  Yet the immediate retaliation based on the certainty of having been attacked was effective, as we ousted the Taliban with global support and made the world safer for a few months.  Since our preemptive strike of Iraq we have lost more soldiers than the citizens we lost on 9/11, not to mention the additional thousands of innocent Iraqi citizens killed in the process.  We also rendered our actions in Afghanistan less effective.  The result:  86 % of national security experts polled by Foreign Policy magazine think that the world has become more dangerous for us; 87% think that invading Iraq specifically has hurt our national security.


Very few nations in the history of the world have sought to protect themselves from harm through a foreign policy of preemption.  The great majority of aggressive military acts have been for one or more of those three bugaboos:  consolidating wealth, power and/or dogma.  Certainly, these have been the reasons for the most aggressive country in overthrowing governments in the past century, the United States.  Thorough documentation of our actions and motives has been provided by Stephen Kinzer in his disturbing but entertaining book Overthrow: America’s Century of Regime Change from Hawaii to Iraq (2006).


A rational mind with an understanding of how natural selection works would wonder about this.  If preemption works, then the nations that have selected the practice over the course of history should have been geopolitically favored over other nations.  The fact that this has not happened should provide a clue obvious enough even for neoconservatives.  Preemption in the overall scheme of things invites retaliatory harm, rather than prevents harm, even for the biggest bully in the neighborhood.

A foreign policy of preemption is such a dumb idea that this should increase our suspicions further about our invasion of Iraq.  Ironically, the global community might have accepted with less apprehension the United States revealing that we mainly wanted to control Iraq’s oil.  Such a motive for aggression may have been unpopular, but expected and tolerated more by the global community than the spectacle of the mightiest nation on earth spinelessly preempting a Third World foe.

Perhaps our authorities weighed the risks between exposing to us the objective of securing oil, or hiding that rational objective and allowing the global community to perceive us as bullies.  Perhaps they decided that risking the world’s wrath under a false pretense was better than having their real objectives vetoed by citizens at home.  This is actually hopeful speculation, inferring that citizens in this democracy really do have the ability to influence how authoritarians act, if allowed our diversity of opinions, independence of thought, and decentralization of information provided.
Preemptive Jurisprudence

We have reviewed why laws and foreign policy work better at retaliating against known harms that have occurred rather than preempting possible harms yet to exist.  We should apply this same principle to determining the compelling interests of the State to protect citizens.  Doing so occasionally requires more courage than citizens, lawmakers and Supreme Court justices have demonstrated.


A set of Supreme Court cases decided in 1919, on the heels of World War I, provides telling testimony to this matter.  In the first case, Schenck v. United States, a “clear and present danger” doctrine was established for determining the compelling interests of the State.  Charles Schenck was a Socialist against the military draft.  He circulated leaflets to drafted men encouraging them to peacefully petition for the repeal of the Conscription Act.  Schenck was arrested under the Espionage Act of 1917 for allegedly attempting to cause insubordination in the military; his imprisonment due to that arrest was upheld by the Supreme Court.  In an opinion written by Justice Oliver Wendell Holmes, Schenck’s leaflets calling for a petition represented a “clear and present danger” to the security of the United States.

As applied to Schenck and subsequent cases, a test of “clear and present danger” has been preemptive and, as so often happens with preemptive actions, the applications have been cowardly and false.  In truth, Schenck was not attempting to overthrow the military or the government.  In truth, even if Schenck had such intent, his leaflets represented absolutely no clear and present danger of doing so.  The State has access to every media outlet in the country, patriotic civic groups and the natural trust of most citizens.  Charles Schenck had access to a cheap printing press.  If Schenck’s leaflets could overcome the massive resources of the State, then he would have to be peddling a very, very powerful idea, an idea whose time had come in a true democracy regardless of State actions.

Charles Schenck was relatively lucky, compared to the defendants of another case heard that same year by the Supreme Court.  The defendants in Abrams v. United States also were tried under the Espionage Act for circulating two “harmful” leaflets, which they distributed by anonymously throwing them off the top of a roof.  The defendants were Russian immigrants and the leaflets called for the United States to not intervene in Russia’s civil war against the Bolshevik regime.  The leaflets were slightly more “violent” than Schenck’s call for petitioning government, as these encouraged munitions workers to go on strike.  Still, their intent was not to stop the war with Germany; one leaflet stated that the distributors hated the Germans even more than the U. S. government.  Rather, their intent was to limit bloodshed against workers with whom they felt both a nationalistic and class kinship.

The effects of the Abrams leaflets were the same as the Schenck leaflets.  That is to say, they had no effect.  Imagine that.  Leaflets expressing the thoughts of a few radicals have little power to persuade the same public exposed to the government’s collective resources for persuasion.  The defendants received 20 year prison terms.  They were subsequently deported and, considering that their criticism of the Bolshevik government was more substantial and real than their “threat” to ours, persecuted upon return to their homelands.  Some died at the hands of that persecution.

The same justice that established the “clear and present danger” doctrine in the Schenck case dissented eight months later in the Abrams case.  In the interim, Justice Holmes conversed with legal scholars who convinced him that allowing dissension in the form of free speech was a necessary aspect of good government.  In the Abrams case Holmes did not renege on his “clear and present danger” doctrine but stipulated that, in the absence of such dangers, the expression of free speech must be protected as contributing to the “marketplace of ideas.”  The majority of the justices nevertheless wielded the “clear and present danger” doctrine in traditional preemptive fashion, with the same type of cowardly and false assumptions driving the same type of outcomes which prove “dangerous” only to those who attempt to exercise freedom of speech.

The “clear and present danger” doctrine was altered eventually, but not in the way you might think.  Remember, we are dealing with the old boy network of the Supreme Court.  The power and wealth elites that make up this old boy network have greater fears for losing what they have than the average middle class citizen, and are prone to act on these fears.  The case of Whitney v. California (1927), upheld the conviction of Anita Whitney for helping to establish the Communist Labor Party in the state.  The opinion of the Supreme Court diluted a “clear and present danger” doctrine for limiting free speech, to a doctrine that condemns speech that merely encourages a “bad tendency.”  The “bad tendency” in this case was advocating reform through democratic ballot measures at her party’s convention.

Justice Louis Brandeis wrote a concurring opinion that nevertheless refuted the “bad tendency” claims of the majority opinion.  Brandeis claimed that citizens have an obligation to participate in the governing process, and that this can occur only if unpopular views are allowed to be expressed.  Eventually, the attitudes of Holmes and Brandeis regarding the necessity to protect free speech would prevail in Brandenburg v. Ohio (1967).  What sort of extraordinary circumstances would lead a majority of the old boys on the Supreme Court to not preempt inflammatory free speech?  Clarence Brandenburg was a Ku Klux Klan leader who advocated acts of real violence (not strikes or petitions) against Jews and blacks, and who denounced our government (not Russia’s) for suppressing the Caucasian race.  While the Supreme Court did protect the free speech of the KKK, the irony here is that convicting KKK leaders of inciting violence against minorities would have been retaliatory, rather than an act of cowardly and false preemption against a “clear and present danger” or “bad tendency.”

Preemption on behalf of the State’s compelling interest has led to many more tragedies than so far cited here.  The false tendencies of preemption led to the torture of pacifist Mennonites, who had the misfortune of a German heritage during World War I.  The cowardice of preemption created the Japanese internment camps during World War II, an act of Congress subsequently upheld by the Supreme Court.  The costs of preemptive paranoia are extraordinary, and should not be the basis for establishing the State’s compelling interest in usurping natural rights.  The same cowardly impulse that drives individuals or the State towards preemption also causes them to almost always apply the doctrine falsely.
False Speech Jurisprudence

Using preemption as the basis for a compelling interest to protect citizens from harm erodes both the liberty of free speech and the natural right to independent thought.  Other erosions of this same natural right have occurred because of a flawed understanding of how free speech represents independent thought.  Evidence of this is in the same Schenck case that established the doctrine of “clear and present danger.”

Holmes wrote in his opinion that:  “The most stringent protection of free speech would not protect a man in falsely shouting fire in a theatre and causing a panic.”  This statement makes the assumption that falsely shouting fire is an expression of free speech.  Perhaps that fits the traditional view of free speech as an expression of liberty, but does not fit with how free speech represents a natural right.  By natural rights you cannot be false to yourself; hence, being false to others cannot be considered a real expression of independent thoughts.

Falsely shouting fire in a crowded theatre fails to qualify as free speech, if the purpose of free speech is to protect the liberty of a natural right.  If natural rights were our guide an appropriate statement from Holmes would be:  “The most stringent protection of free speech would not protect a man from falsely shouting anything, regardless of the consequences, since false speech is not free speech.”  Truthfully shouting fire in a crowded theatre and being correct would only bring thanks.  Truthfully shouting fire in a crowded theatre (from one’s deluded perspective) and being wrong might bring condemnation and/or a trip to the sanitarium, but would not bring conviction even under a preemptive “clear and present danger” litmus test.

If Charles Schenck truthfully thought that conscription is a violation of liberty, then the leaflet he distributed exercised the freedom of speech that represented his natural right to independent thought.  Denying the speech inhibits the natural right of independent thought, which places the State in a quandary.  One of the premiums the State can offer the individual is enhancing natural rights through diversity.  Inhibiting the natural right to independent thought harms one of the advantages for individuals to be governed by a State.  In addition, limiting diversity of opinions harms the State’s ability to collect wisdom.  When limiting free speech, ostensibly to protect citizens from harm, an allegedly democratic State inflicts harm to the very foundation of its existence.

The intent of Schenck’s speech was similar to the intent of Vietnam War protesters, whose expressions of speech helped to end our involvement in Vietnam.  There are those who still insist terminating our involvement in Vietnam was wrong, but they need to consider one of our most important objectives for that mission.  Vietnam now has the economic system we fought over there to protect.  We could have had the same end result with much less carnage, or we could have continued with the carnage for the sake of claiming we also spread “democracy” via a few million extra deaths and napalmed acres of landscape.  The wise choice should be clear, and that was the choice made when the collective wisdom of citizens could be expressed through free speech.

Speaking of wisdom, or lack thereof, we now can understand another aspect of the foolish decision in Buckley v. Valeo (1976) to equate money with free speech.  How many well-funded campaign ads do you think contain neither falsehoods nor secret omissions?  Virtually every expensive ad fails to reveal the thought that created the message, which would require the following disclaimer:

“Irrelevant to whether we think our candidate is best for the job, or will keep his/her campaign promises, we mainly want you to vote for him/her to enhance the authoritarian presence of our party in government.”

Keep in mind that hyped speech is, in essence, false speech.  If you state the worth of something to be greater than what independent thinking truly believes, or that the opposing candidate is worse than what you truly believe, that is being false.  False speech is not the expression of our natural right to independent thought.  Interpreting the Constitution to offer protections for false speech may be justified by a distorted view of what liberty really means—if liberty is the real intent of such a decision—but in no way preserves a natural right.  This is true whether or not money is involved, but money adds greater incentive to use falsehoods and secrecy to achieve one’s ends.  More money also means the potential for greater false hype and distortions, and thus greater undermining of our natural right to independent thoughts and our ability to collect wisdom in a democracy.

The police powers of the State can be used to either punish or protect.  Using the police powers of the State to punish false speech may prove unfeasible, but certainly those police powers should not be employed to actively/substantively/structurally protect false speech.  We know with certainty that money is used as an expression of false speech; in a system devoted to our natural rights the Supreme Court would not be protecting this from campaign finance laws.  Quite frankly, the precedence established in Buckley v. Valeo is something that we, the middle class, need to be extremely concerned about.  The decision has the same “quality” as the Dred Scott interpretation that no blacks had any rights anywhere.  Grounding our interpretation of rights with what is truly natural may help restore some rationality to campaign finance jurisprudence, and perhaps avoid yet another looming tragedy spurred in large part by the good ol’ boys on the Supreme Court.
Property Jurisprudence


Grounding our interpretation of the Constitution and the law with an understanding of our natural rights would affect property jurisprudence.  Property is not a natural right, like enjoying the merits of our independent labors, despite what authoritarians and corporations wish us to believe.  The free market provides for an exchange of goods produced through diverse labors that were chosen independently.  Property can be a placeholder for the merits of these independent labors; but property also can undermine this natural right.  Instinctively, we know this to be true.  The property of feudal lords undermines the natural right to independent labor.  The property of slave owners undermines the natural right to independent labor.  What we have more trouble accepting—thanks to corporate media and the Powell Cabal—is that property in the form of capital welfare undermines this natural right as well.  The economic implications of capital welfare were covered in Essay 3, but we now will explore further the political implications.

Capital welfare includes inherited property.  Nature tends to reclaim the fruits of our independent labors that we do not consume in a timely manner.  Accumulated property, in addition to representing the merits of an individual’s labor, requires the consent of a State that provides a system for hording.  Large inheritances are a form of capital welfare that the State allows to be diverted from both the labor and the system creating the horded capital to a third party recipient.  The natural right of the recipient to their choice of independent labor would not be violated should the property be returned to the State that enabled the hording.  In fact, large inheritances are a disincentive for the recipient to exercise their natural right for any independent labor.  The State may grant a cultural right to inherit horded property up to certain amounts, but otherwise recipients have no natural claim based on the natural right of independent labors.

Capital welfare can be provided in the form of investment property.  A real estate investor might buy 100 acres for $500,000 (this does not reflect market reality; we are just keeping the numbers simple).  She carves a lot out for herself, which is merited to the extent that the money used for the investment was obtained through the merit of her previous independent labors.  She then carves out forty two-acre lots which she intends to sell for $20,000 each.  The $800,000 of investment potential does not result from the merits of labor.


Let us assume that the State prevents ten acres of wetlands on this property from being developed.  If the investor sued for entitlement to the extra $200,000, the State likely would prevail against the investment potential of the property.  The State’s interest in wetlands is generally regarded as compelling for protecting public health and safety, and would warrant a decision from local boards and state courts in favor of limiting the investment potential without compensation.  If we were concerned with protecting property only as a placeholder for the merits of independent labor, then the decision becomes even easier.  If the choice of our labors, not property, was the direct target for liberty, no liberty of the individual was violated by diminishing the investment potential of property for a compelling interest of the State.

While local boards and state courts generally find the protection of wetlands as a compelling interest of the State, the good ol’ boys on the Supreme Court tend to think differently than us plain folk.  In the case of Lucas v. South Carolina Coastal Council (1992), mentioned in the previous essay, the Supreme Court decided that a developer was due just compensation for the full development potential of land near the shore, despite the State’s interest to prevent the degradation of sand dunes.  Mind you, the developer was not due just compensation of the purchase price of the property for the State to gain ownership.  That could be interpreted as compensation for the merits of independent labor that enabled the developer to purchase the property.  The developer was due the “just compensation” of 100% the full development potential of the land…and he could retain title to the land.  If any kind of property can be considered a “fence to liberty,” then the Supreme Court can fancy that they took the side of individual liberty.  If only the value of property gained through merited labor represents liberty, then the decision in Lucas merely took the side of greed.

This principle of protecting property gained only through merit can be extended to contracts as well.  If contracts are viewed as an exchange of the self-interests of independent labor, we must acknowledge that the exchange can and has been skewed without merit to the side with the greater strength to bargain.  Thus contracts, like property, can undermine merit and, in so doing, undermine the natural right of independent labor.  Because of the virtues of protecting natural rights, the State has at least a rational interest to neutralize unmerited advantages in the bargaining of contracts, and often may have a compelling interest.

The wealthy and powerful, and those who hunger to become so, are not likely to be enamored with this distinction of property as a placeholder for merited labor versus capital welfare.  Making such a distinction calls too much attention to the undermining of liberty through greed.  Unfortunately, this means we can expect the current power and wealth elites, ranging from the Powell Cabal to the good ol’ boys on the Supreme Court, to vigorously refute such a concept of natural rights.  We must, in turn, consider whether we should blindly trust these authoritarians when they present their arguments.
Belonging Jurisprudence

The Constitution represents the natural right to independent belonging through the First Amendment right to freedoms of assembly and religion.  These have not been discussed in depth yet; jurisprudence involving freedoms of assembly and religion has evolved more recently and has less of a track record.  Still, there are a few lessons to be learned from history so far, and a few principles that could be applied to future belonging jurisprudence.


The freedoms of assembly and religion alone have not sufficiently established the compelling interests of the State to protect independent belonging.  The State, in fact, has taken cowardly preemptive action against this independence.  McCarthyism falls under this category.  No dire event deserving of retaliation caused Senator McCarthy to begin his investigations of communists, just political opportunism.  What turned into the Red Scare had no basis in anything but cowardice.  In many countries the leaders look over their shoulders in paranoid apprehension of a military coup.  In our country the military ultimately rescued us from the paranoia of dogmatic elites when they took the initiative to refute McCarthy.


Historically, the paternal authoritarianism of power and wealth elites in our democracy constrained other freedoms besides those of assembly and religion.  McCarthyism confirmed that dogmatic elites are instead the particular threats to our natural right of independent belonging.  This seems to present a paradox, since many people identify religious beliefs as fundamental dogma.  Indeed, dogma established by great religious scholars drove the scholasticism and universities that formed prior to the Enlightenment.  This paradox suggests that constraining religious dogma constrains religious freedom, though the authoritarianism of dogmatic elites also forms the biggest threat to religious freedom.

The way out of this paradox lies in the distinction made throughout Systems out of Balance between empirical experience and scholastic beliefs.  The natural right to independent belonging is something we experience.  Whether we describe this experience as belonging to Mother Nature, God or some other transcendent being depends on the social beliefs we construct from our individual experiences.  The State should have a compelling interest to protect individual experiences of transcendent belonging, yet no interest in protecting any set of social beliefs constructed from those experiences.  By extension, the morality that nurtures the experiences of belonging should be a compelling interest of the State, but not the morality framed by social beliefs.  What constitutes the morality of belonging will be discussed further in the cultural essays.


By preserving independent belonging as a natural right, diverse affiliations form.  Some of these affiliations could be construed as harmful to the State.  A doctrine of preemption aimed at limiting these affiliations has and will lead to false and cowardly movements such as McCarthyism, and degrade the stability that the natural right for independent belonging provides to the State.  Retaliating against an affiliation that already has done tangible harm against the State is warranted, but until tangible harm can be conclusively documented we would, on the balance, do the greater harm through preemptive action.

There is one other footnote to add.  Independent belonging thrives by virtue of acceptance and the absence of prejudice.  The State must therefore consider the elimination of institutionalized prejudice as a compelling interest.  Individual bigotry cannot be forcefully eliminated by the State, and attempts to do so would only jeopardize the very liberty the State meant to protect.  But combating discriminatory practices and extending equal protection under the law qualify as compelling interests of a State that wishes to protect the natural right to independent belonging.

Exercising Our Political Liberty

We have uncovered a few basic principles for a political system of liberty, through which we might simplify and strengthen our democracy by the rule of law and the flourishing of collective wisdom.  These principles are based on rights that evolved naturally for our survival and well-being.  The State can provide enhancements to these rights for individuals, and protecting these rights for individuals enhances survival and well-being for the State.  Protecting natural rights form a compelling interest for the State that should be trumped only by retaliatory self-defense.


A few extra caveats were attached to our natural rights.  The natural right to independent labor contributes to diversity, a diversity that is fostered through merit and robbed by greed.  The natural right to independent thought contributes to adaptability, but requires open and honest information that cannot abide false speech.  The natural right to independent belonging contributes to stability, but only if we seek to harmonize the beliefs formed from our belonging with the belonging experienced by others.


This political system of liberty was established without input from the good old boys of the Supreme Court.  What nerve!  This system lacks the following:
· The respect of a John Marshall, a fierce party loyalist, as he interpreted law guided by party politics.

· The backing of a Roger Taney, a wealthy slave owner, as he interpreted law to selectively apply liberty.
· The scholarship of Oliver Wendell Holmes, an aristocrat, as he interpreted law to preemptively compel the interests of the State.

· The connections of a Lewis Powell, a corporate lawyer, as he interpreted law for the benefit of corporations.

· The idolatrous following of Antonin Scalia, professed advocate of judicial restraint and textualism, as he conveniently abandons these doctrines whenever they don’t serve his idolized agenda.
· The pedigree of a John Roberts, another corporate lawyer, as he wails about the low pay collected by the “public servants” on the Supreme Court.


The alternative to entrusting our political system to the authorities is for middle class citizens to draw from our own collective experiences.  There will be many that judge an attempt to simplify our political system of liberty to be presumptuous; many who might claim these doctrines for jurisprudence simple-minded.  We can rely on the Constitution for some support, as there is nothing in the Constitution, which has not been subsequently amended, to refute the principles we offer here.  Nothing in the Constitution states that greed should be rewarded in property disputes, or that falsehoods should be protected.  No Article or Amendment calls for preemptive laws based on cowardice.  Yet, in the end, we are only middle class.  What do we have going for us?

What, indeed, except for the exercise of our political liberty and the collective wisdom a true democracy can offer.  The obstacles we face in overcoming authoritarianism lie embedded in the natural trust we have for authorities.  In an earlier time of our natural evolution this trust was adaptive; now this trust interferes with our homeostatic function of keeping authoritarianism in check.  Similar to the tricks played by the Powell Cabal, our political system is feeding us invalid and unreliable information that we are trusting.  We will conclude our political essays with a guide for identifying these authoritarian methods of exploiting our trust.
� From a June 2006 poll.  Poll results are here:  www.americanprogress.org/kf/terrorsurveypoll.pdf.


� As in the previous essay, much of the factual information regarding Supreme Court essays were first gleaned from two courses on CD offered by The Teaching Company:  The History of the Supreme Court, taught by Professor Peter Irons, and Civil Liberties and the Bill of Rights taught by Professor John E. Finn. I also use The Oxford Guide to the Supreme Court (2005), ed. Kermit L. Hall, as a reference.





